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Abstract

The principle of criminal legality has undergone profound
transformations that extend well beyond its traditional formulation
requiring a pre-existing statutory provision for the criminalization and
punishment of conduct. Contemporary challenges now affect both its
theoretical foundations and its institutional function within the modern
constitutional state. The central issue is no longer confined to identifying
the legislative source of criminalization; rather, it encompasses more
complex questions concerning the concept of criminal law itself, the
limits of judicial interpretation, the balance between legislative stability
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and the need to accommodate social and technological change, as well as
the impact of legislative inflation, legislative gaps, the predominance of
personal power over legal authority, and selective enforcement on the
effectiveness of criminal legality.

This study addresses the following principal research question: To
what extent does the principle of criminal legality remain capable of
fulfilling its function as an effective constraint on punitive power and as a
guarantee of legal certainty, equality, and the protection of rights and
freedoms in light of the theoretical and practical transformations affecting
contemporary criminal law? The study is based on the hypothesis that the
principal challenge to criminal legality no longer lies merely in the
absence or inadequacy of legislative provisions. Rather, the locus of risk
has shifted from the enactment of criminal norms to their interpretation,
application, and enforcement. Consequently, a criminal justice system
may formally satisfy the requirements of legality while lacking the
substantive and institutional guarantees necessary to restrain punitive
authority, ensure equality before the law, and preserve legal certainty and
foreseeability. Accordingly, criminal legality should be understood not
merely as the classical maxim nullum crimen, nulla poena sine lege, but
as an integrated constitutional framework governing every stage of the
criminal justice process.

The study aims to examine the principal theoretical and practical
challenges confronting the principle of criminal legality and to
reconstruct its contemporary concept in light of constitutional
developments, technological change, and modern criminal policy.
Particular attention is devoted to a comparative analysis of Iranian and
Iraqi criminal law in order to illustrate distinctive legislative and judicial
challenges within both legal systems. The research adopts a comparative
analytical methodology by examining statutory provisions, doctrinal
scholarship, and judicial practice, while relating them to contemporary
developments in criminal law theory.

The article is structured around two main parts. The first analyzes
the theoretical challenges to criminal legality, including the concept of
criminal law, the ambiguity of criminal norms, legislative stability,
legislative adaptation to technological developments, and the limits of
judicial interpretation. The second examines the principal practical
challenges, namely legislative gaps, legislative inflation, the
predominance of personal power over the rule of law, and the effects of
arbitrary authority and selective enforcement on the effectiveness of
criminal legality.
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The study concludes that the legitimacy of criminal law can no
longer be measured solely by the existence of a valid statutory provision.
Instead, it depends upon the capacity of both the legal and institutional
framework to ensure clarity, stability, foreseeability, and uniform
application of criminal norms, while subjecting all public authorities
equally to the rule of law. It further concludes that addressing
contemporary challenges to criminal legality requires a criminal policy
founded upon necessity, proportionality, and legal certainty, together with
effective constraints on discretionary powers in legislation, judicial
interpretation, and law enforcement, as well as strengthened
independence and transparency of criminal justice institutions. Only
under these conditions can criminal legality continue to perform its
constitutional function as a safeguard of individual liberty, an objective
limitation on punitive power, and a cornerstone of the rule of law in the
contemporary constitutional state.
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