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Abstract :

Protecting the money of minors is one of the priorities in all legal
rights, since this category is qualified to protect their rights, so the
legislator gave it great and distinct importance after its laws, Iraqi Civil
Law No. 40 of 1951, As well as the Care of Minors Law No. 78 of 1980,
the Civil Procedure Law No. 83 of 1969, and other supporting laws, but
what applies is the Care of Minors Law No. 45 of 1980, as it is a special
law that restricts the general unless there is a text in it, then the text in
other laws applies, but These laws, although the legislator seeks to
provide adequate protection for the funds of minors, are sometimes
incapable of protection, as there is a shortage. Legislative or sometimes
legislative shortcomings Or the bad faith of the person who took on the
defense of the minor, or ignorance of the laws, or conflict of interest, or
failure to review the department concerned with minors, or disposing of
funds outside the real estate registration department, or failure to reach
the Department for the Care of Minors, whether the death occurred and
the assets of the deceased who left minors were accounted for, or
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difficulty. Knowledge of the funds by the Minors’ Welfare Department
may depend on trust in dealing with what is expressed by the deceased’s
family or heirs and may be incorrect due to a conflict of interest. And
disrupting some procedures, such as releasing the estate of the deceased.
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Judicial Decisions

-YSee Cassation Decision No. 390/2024, Serial No. 4195, issued by the Personal
Status and Personal Matters Authority of the Federal Court of Cassation on February
25, 2024, which states: "...it was found to be incorrect and in violation of the
provisions of the law, as the court should have expanded its necessary judicial
investigations and questioned the legal representative of the Directorate of Minors'
Care to determine whether there was a defect in the defendant's financial transactions
that would impair her capacity as guardian of her son. On the other hand, the court
decided in the pleading session dated December 27, 2023, to include the Director of
the Guardians and Guardians Accounting Committee. In the Department of Minors’
Care as a third party, but it did not follow up on this procedure and did not listen to
the statements of the aforementioned person. The court should have listened to the
official of the Guardians and Guardians Accounting Committee and verified whether
there was an open file in the competent department before filing the lawsuit regarding
the protection of the minor’s funds and inquired from the Guardians and Guardians
Accounting Committee whether there was a defect in the disposition of the will or not
and whether there was a file for the minor... or not and the date of opening the file to
indicate that the defendant’s eligibility as a guardian of the aforementioned minor.
Since the court decided the lawsuit without taking into account the above, which
violated the validity of its appealed judgment, it was decided to overturn it and return
the lawsuit to its court to follow the above, provided that the appeal fee remains
subject to the result. The decision was issued by agreement on Sha’ban 15, 1445 AH,
corresponding to February 25, 2024 AD.

-YSee the decision of the Maysan Court of Appeal in its capacity as a Court of
Cassation No. 63/Civil/2015 dated 5/31/2015, which states (...that the court, before
ruling to remove the joint ownership of the property by sale, must verify whether the
shares of the minors in the property subject to the lawsuit generate an appropriate
income that can be used or not, and whether removing the joint ownership harms the
interests of the minors or not, in order to be able to apply the provisions of Paragraph
(c) of Clause One of Article (55) of the Minors’ Care Law No. 78 of 1980, as
amended). Published by Hussein Alaa Qadouri, The Cassation Capacity of the Courts
of Appeal: A Comparative Study, Dar Al-Jamia Al-Jadida, Alexandria, 2021, p. 213.
3- See the Cassation Decision No. 20 / Miscellaneous / 2022, date of issuance
5/10/2022, Muthanna Federal Court of Appeal, Cassation Panel, which states: “Upon
examination and deliberation, it was found that the appeal was filed within the legal
period. It was decided to accept it in form. Upon reviewing the appealed decision, it
was found to be incorrect and in violation of the law because the share of the minors...
and... the children of the distinguished value in property numbered 682/4 m3, Western
Balija, is small and does not bring them any revenue that they can benefit from.
Therefore, it was decided to overturn the appealed decision and return the file to its
reference to follow what was stated above... Unpublished. 4- See the Cassation
Decision No. 1265 / Appeal Panel, Transferred / 2020 T 1238 issued by the Federal
Court of Cassation on 7/12/2020, which states: “Upon examination and deliberation,
it was found that the appeal was filed within the legal period for the issuance of a
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statement by the Supreme Judicial Council, No. 41 / Q / A, in 6/4/2020, which
included the suspension of the legal periods for appeal of rulings and decisions due to
the spread of the Corona virus and its inclusion of its reasons, it was decided to accept
it in form. When looking at the appealed ruling, it became clear that it was incorrect
and contrary to the principles and provisions of the law, as the court made a mistake
in the lawsuit procedures, which affected the validity of its ruling, as it is not
permissible for the judicial assistant to be a guardian for the prisoner in lawsuits
related to his money, as the court should have asked the defendant (who was
sentenced to imprisonment) whether he had a person to appoint as a guardian for him
based on the provisions of Article 97 of the Penal Code, and if he refused to do so, the
court should approach the Personal Status Court to appoint a guardian for him from
his relatives, and if that is not possible, the director of the care of minors should be
appointed as a guardian for him to sue him in this lawsuit, as the Directorate of the
Care of Minors is the body concerned with protecting the money of minors and those
in their position according to the provisions of the Minors’ Care Law, and since the
Court of Appeal contravened the aforementioned legal point of view in its appealed
ruling, which affected its validity, and based on the provisions of Article (210/3) of
The Civil Procedure Law decided to overturn it and return the case file to its court to
follow the above... Unpublished

-oSee the decision of the Muthanna Court of Appeal, in its capacity as the Court of
Cassation, No. 56/T Miscellaneous/2019, dated 11/13/2019, which states: "... It was
found to be incorrect and contrary to the law, as it is evident from the case file records
that the shares of the minors in property numbered 91/562 (District 6, Abu Mahar) are
small and shared with a large number of partners, and that the aforementioned
property does not generate profit for the minors and is not occupied by them and is
not exploited due to its age and area of (87/99) m2. The Directorate of Minors' Care
should have taken note of this and granted the guardianship permission to sell the
minors' shares in the above-mentioned property and deposit them in the Minors' Care
Fund. Since the appealed decision did not understand the legal perspective, which
undermined its validity, it was therefore decided to overturn it and return the case file
to its original source, not to be sold, as mentioned above.

-1See the decision of the Muthanna Court of Appeal, in its capacity as Court of
Cassation No. 26/T Miscellaneous/2022, decision dated 6/7/2022, stating, "Upon
examination and deliberation, it became clear that the appeal was directed against the
decision of the respondent issued in the grievance filed by the appellant, which
included informing the appellant to refer to the competent courts for the purpose of
resolving the dispute with the defendant Ali Jassim Sadig. Since Article (58) of the
applicable Minors' Care Law limits the right to appeal to the approvals or rejections
issued by the Minors' Care Directors in accordance with Articles (43, 54, 55, 56) of
the aforementioned law, and since this appeal does not relate to the aforementioned
articles, it must be rejected in form. Therefore, it was decided to reject the appeal in
form... Unpublished

Laws

1-Iraqi Civil Law No. 40 of 1951, as amended

2-lraqi Civil Procedure Law No. 83 of 1969, as amended

3-Minors' Care Law No. 45 of 1980, as amended.
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