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Abstract

This research examines the concept of contract moderation as a legal
mechanism aimed at rectifying the effects of a contract when its
performance results in a serious disruption of contractual balance, without
affecting the validity of the contract or its essential substance. The study
proceeds from the question of whether abstract contractual consent is
sufficient to achieve contractual justice and economic efficiency in light
of contemporary economic and social developments, which have
produced disparities in bargaining positions and increased the complexity
of legal relationships. Accordingly, the research addresses this topic by
defining the concept of contract moderation and clarifying its legal basis
and governing rules, through an analysis of relevant statutory provisions
and a review of doctrinal trends and judicial applications, within the
framework of a comparative study between Iraqi civil law and selected
comparative legal systems. The study ultimately seeks to highlight the
role that contract moderation can play in striking a balance between
respect for contractual autonomy and the requirements of justice and
transactional stability, culminating in conclusions and recommendations
that contribute to the development of legislative and judicial approaches
to this legal mechanism.
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") ((Art.1195- Si un changement de circonstances imprévisible lors de la
conclusion du contrat rend I'exécution excessivement onéreuse pour une partie qui
n'avait pas accepté d'en assumer le risque, celle—ci peut demander une
renégociation du contrat & son cocontractant. Elle continue a exécuter ses
obligations durant la renégociation. En cas de refus ou d'échec de la renégociation,
les parties peuvent convenir de la résolution du contrat, a la date et aux conditions
gu'elles déterminent, ou demander d'un commun accord au juge de procéder a son
adaptation. A défaut d'accord dans un délai raisonnable, le juge peut, a la demande
d'une partie, réviser le contrat ou y mettre fin, a la date et aux conditions qu'il fixe)).
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=Salma Seifelnasr, Regards croisés sur la théorie de I’imprévision en droit des pays
arabes et en droit francais, Thése de doctorat, Université de Montpellier, 2020, p.

210.
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