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Abstract :Administrative contracts are legal instruments that the
administration relies on to perform its duties and achieve the public
interest. Administrative contracts differ from civil contracts in their
objectives, aspects, and specific conditions, as they are geared towards
the public interest and the efficient and swift provision of public services.
Administrative contracts possess distinct characteristics, such as the
inclusion of unique public law provisions that grant the administration
specific powers, and they are directly linked to achieving public interest
objectives. Consequently, this type of contract is a vital tool for
regulating the relationship between the administration and the private
sector to meet societal needs.

The limits of administrative discretionary power in disqualifying,
excluding, rejecting, or canceling a contract award through public tender

Journal Of Babylon Center For Humanities Studies 2026 Volume :16 Issue :3
(ISSN): 2227-2895 (Print) (E-ISSN):2313-0059 (Online)

QKX%{%% # asall] V% slagll YoY% Gl Slaalyall oLy 34 50 dlao WB}%}{»

YYYA


http://creativecommons.org/licenses/by-nc-nd/4.0/
http://creativecommons.org/licenses/by-nc-nd/4.0/
http://creativecommons.org/licenses/by-nc-nd/4.0/

YYY4

8 dalad) CilBlial) 8 4y )oY 3 glad) a) ) B 3 IaD Ay pakil) ddalid) %
% : :

A
7

are meant to clarify the role of administrative discretion in decisions
made within the public bidding framework. This includes instances where
the administration may accept or reject submitted proposals, or decide to
exclude or disqualify an applicant from competing in the tender. Such
decisions require adherence to legal principles like transparency and
equality among competitors. Rejections must be based on specific and
legitimate criteria to ensure fairness in the competitive process.

The concept of discretionary authority is a pivotal focus in the field of
public law. It refers to the power granted to the administration to make
decisions freely within the legal framework to achieve the public interest.
This authority provides the administration with the flexibility to choose
appropriate means and procedures to achieve its designated objectives,
particularly in situations where the legislator has not provided definitive
solutions.
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Sources:
First: Books
1. Ahmed Hafez Najm, Administrative Law (A Legal Study of
Regulating Public Administration Activity), Vol. 2, Faculty of Law,
Zagazig University, Dar Al-Fikr Al-Arabi, 1st ed., 1981.

2. Bilal Adnan Abdul-Amir Al-Madhamgha, Principles, Procedures, and
Means of Concluding Administrative Contracts, Dar Al-Jami'a Al-
Jadeeda, 2019.

3. Dr. Ibrahim Al-Fayyad, Administrative Contracts: General Theory and
its Applications in Kuwaiti and Comparative Law, 197.

4. Dr. Ahmed Othman Ayad, Manifestations of Public Authority in
Administrative Contracts, Dar Al-Nahda Al-Arabiya, Cairo, 1973.

5. Dr. Sami Jamal Al-Din, Administrative Judiciary and Oversight of
Administrative Actions, Dar Al-Jami‘a Al-Jadeeda for Publishing, Cairo,
1982.

6. Dr. Abdul-Aziz Abdul-Moneim Al-Khalifa, Abuse of Power as a
Reason for Annulment of Administrative Decisions. Fikr University
House, Alexandria, 2001

7. D. Abdul-Ghani Bissouni Abdullah, Administrative Law, published by
Manshaet Al-Ma’arif, Alexandria, 2005.
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8. D. Mazen Lilo Radi, Administrative Judiciary (a study of the
foundations and principles of the judiciary in Irag), Arab Academy in
Denmark, no year of publication.

9. D. Mazen Lilo Radi, The General Theory of Administrative Decisions
and Contracts, Erbil, 1st edition 2010, Shihab Erbil Press.

10. D. Mal Allah Jaafar Al-Hammadi, Administrative Contract
Guarantees and Procedures Prior to Concluding the Administrative
Contract, Public Tendering, New University House, Alexandria, 2010
AD.

11. Dr. Maher Saleh Allawi Al-Jubouri, “Principles of Administrative
Law,” a comparative study, University of Mosul - Dar Al-Kutub for
Printing and Publishing, 1996.

12. D. Mahmoud Helmy, The Administrative Contract, first edition, Dar
Al-Fikr Al-Arabi, 1974.

13. D. Mahmoud Helmy, Administrative Contract, previous source, p. 53.
And Dr. Ibrahim Taha Al-Fayyad, Administrative Contracts.

14. D. Nabil Ismail Omar, The Judge’s Discretionary Authority, New
University Publishing House, Alexandria, Egypt 2008.

15. Dr. Suleiman Muhammad Al-Tamawi, General Foundations of
Administrative Contracts (Comparative Study), 5th edition, Dar Al-Fikr
Al-Arabi, Cairo, 2008.

16. Dr. Abdul Majeed Ibrahim Selim, The discretionary authority of the
legislator, a comparative study, New University Publishing House, 16
2012.

17. Dr. Fouad Mohamed EI-Nadi, Administrative Judiciary, no
publication date or publisher.

18. Dr. Mohamed Refaat Abdel-Wahab, Principles and Provisions of
Administrative Law, Al-Habli Legal Publications, 2005.

19. Abdel-Aziz Shiha, Principles and Provisions of Lebanese
Administrative Judiciary, State Council, University Press, 1996.

20. Majed Ragheb El-Helou, Administrative Contracts, New University
Press, Alexandria, 2020.

21. Najib Khalaf Ahmed Al-Jabouri, Administrative Law, Yadgar Office
for the Sale and Publication of Legal Books, 2018.

Second: Theses and Dissertations

1. Khalifi Mohamed, Judicial Controls of Administrative Discretion: A
Comparative Study, Doctoral Dissertation in Public Law, Faculty of Law
and Political Science, Abu Bakr University Belkaid, 2015-2016.

2. Dr. Hossam EI-Din Mohamed Morsi Marai, Discretionary Authority in
the Field of Administrative Control under Normal Circumstances: A
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Comparative Study in Positive Law and Islamic Jurisprudence, PhD
Dissertation, Faculty of Law, Alexandria University, 2009.

3. Dr. Rafik Bemoudien, Judicial Means of Oversight of Proportionality
in Administrative Decisions, Master's Thesis, Faculty of Law and
Political Science, Mohamed Boudiaf University, M'sila, Algeria, 2014.

4. Dr. Atef Saadi, Supply Contracts: Between Theory and Practice (A
Comparative Study), PhD Dissertation, Faculty of Law, Ain Shams
University, 2007.

5. Dr. Mohamed Sabah Ali, Dr. Zeinab Salem, Participation of Foreign
Contractors in Public Tendering, An-Najah National University,
University Center of Barika, Algeria.

6. Dr. Muhannad Noah, Offer and Acceptance in Administrative
Contracts, PhD Dissertation, Ain Shams University, 2003.

7. Dr. Ahmed Othman Ayad, Manifestations of Public Authority in
Administrative Contracts, PhD Dissertation, Faculty of Law, Cairo
University, 1973.

8. Ms. Sahar Jabbar Yaqoub, The Authority of the Administration to
Deprive and Exclude the Contractor, University of Kufa, College of Law,
2010.

9. Muhammad Mustafa Hassan, Judicial Oversight of the Limits of
Administrative Discretion — A Comparative Study, Research published in
the Journal of Administrative Sciences, Vol. 22, No. 1, Al-Alamiyya
Press, Cairo, June 1980.

Third: Journals

1. Dr. Aref Saleh Mukhlif and Ali Mukhlif Hammad, The Principle of
Freedom of Competition in Contracting by Tender, Anbar University
Journal of Legal and Political Sciences, No. 5, 2012.

2. Omar Mahmoud Sulaiman Al-Makhzoumi, "The Discretionary
Authority of the Administration in Making Administrative Decisions,"
Kufa Journal of Legal and Political Sciences, Vol. 10, No. 31, 2017.

3- Dr. Muhammad Jabbar Atwih Al-Nasrawi, "Contractual Procedures in
Public Tender Contracts," University of Nisan, College of Law, Imam
Jaafar Al-Sadig University Journal of Legal Studies, Issue 2, December
2021.

4- Dr. Muntaser Alwan Karim, "The Impact of Administrative
Discretionary Authority on the Jurisdiction Element of Administrative
Decisions," College of Law and Political Science, University of Diyala.
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5- Mohsen Abdul-Jawad Hussein, "Between Administrative
Discretionary Authority and its Restricted Jurisdiction,” State Council
Journal, 1953, Cairo, January.

Fourth: Laws and Instructions

1- Instructions for Registering and Classifying Contracting Companies
and Contractors, No. 3 of 2017 2009.

2- Instructions for the Implementation of Government Contracts No. 2 of
2014,
3- Judgment of the Egyptian Supreme Administrative Court in Case No.
756 dated 30/12/1967, collected in its rulings.
4- Judgment of the Supreme Administrative Court in Appeal No. 288 of
1959, dated 19 May 1959, General Principles Collection, 4th Judgment.
5- Local Administration Law No. 43 of 1979, as amended.
6- Public Government Contracts Law No. 87 of 2004, as amended.
7- Decision of the Supreme Court of Justice No. 205 of 1997, Syndicate
of Lawyers Journal, Issue 9, 1998.
8- Egyptian Administrative Court, dated 13/12/1953, Year 8.
9- Regulations for Committees Opening and Analysis of Bids, No. 3 of
2014.
10- Iragi Penal Code No. 111 of 1969, as amended.
11- Instructions for Implementing Government Contracts No. (1) of 2008.
Fifth: Foreign References

Quancard (michel ) L'adjudication de marches publices paris sirey,1945,p,175.
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