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ABSTRACT

Non-refoulement of refugees in international law is that no
signatory state may expel or return a refugee by force in any way to the
borders of a territory where his life or freedom might be endangered for
racial, religious or national reasons or because of his membership in a
particular social group or political opinion. In order to understand the
comprehensive concept of forced return, it is necessary to determine the
legal nature of the forced return of refugees in terms of whether it falls
under any title of international crimes, and is it a crime of genocide? Or a
crime against humanity? Or a war crime? This crime is considered a
crime against humanity, a crime of genocide, and a war crime, as stated in
the agreements, regulations and charters of international courts, including
the Rome Statute. The concept of an “underlying act” that amounts to
persecution undoubtedly applies to refoulement, as the right to freedom
of movement and residence in a place is in fact protected under
international law. The prohibition of refoulement aims to ensure that
individuals have the right and aspiration to live in their communities and
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homes without external interference. The forced nature of displacement
and forced uprooting of the population of a territory entails criminal
responsibility for the perpetrator. The specificity of the crime of
persecution lies in the fact that individuals are discriminated against
because they are members of a targeted group, and that persons suspected
of being members of targeted groups are also included as potential
victims of discrimination even if the suspicion proves to be inaccurate.
This would seem to suggest that persecution may exist even without an
actual discriminatory act against a member of the targeted group; instead,
the discriminatory intent in the mind of the perpetrator must be
considered as a relevant issue. Deportation and forcible transfer are
essentially war crimes and crimes against humanity. One of the main
differences between describing them as war crimes rather than crimes
against humanity is that the deportation must be part of a widespread and
systematic attack against a civilian population, and there is no need to
prove the existence of an armed conflict. Whether the crime of
deportation is described as another type of crime, the elements that
constitute deportation and forcible transfer as crimes under international
law are not very different. The core acts that constitute the crime of
persecution can often be crimes on their own — if murder, extermination,
enslavement, deportation, imprisonment, torture, rape, or other inhumane
acts are committed for discriminatory reasons, they amount to
persecution. Furthermore, deportation and forcible transfer as acts of
persecution are not different from the crimes themselves in terms of
prosecution. 8. Deportation and forcible transfer entail the forced
displacement of persons, without grounds permitted by international law,
from the area in which they are lawfully present. The idea that people
must be lawfully present in the area from which they are forcibly
transferred or deported has not been carefully scrutinized by international
criminal courts.
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(*®Prosecutor v. Blagki¢, Case No. 1T-95-14-A, Judgment, 29 July 2004, paras 103—
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As for the ICTR.

(®Elements of Crimes, ICC-ASP/1/3, 11(part II-B, Adopted by the Assembly of

States Parties, First session, New York, 9 September 2002.

(”W. A. Schabas, The International Criminal Court — Commentary on the Rome

Statute (Oxford: OUP, 2010) 150-152
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(64)Internati0nal Regulation of Armed Conflicts’, in M. C. Bassiouni (ed.),
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R. Bellelli (ed.), International Criminal Justice — Law and Practice from the Rome
Statute to Its Review (Farnham: Ashgate, 2010) 295.

(®"Prosecutor v. Kunarac et al., Case Nos. IT-96-23 & IT-96-23/1-A, Judgment, 12
June 2002, paras 57-59(‘Kunarac et al. Appeals Judgment’); Prosecutor v. Semanza,
Case No. ICTR-97-20-T, Judgment, 15 May 2003, para. 518 and Prosecutor v.
Rutaganda, Case No. ICTR-96-3 -A, Judgment, 26 May 2003, para.

(®®The four Geneva Conventions of 1949 (Geneva Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field, 75 UNTS 35,
12 August 1949, entered into force 21 October 1950; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea, 75 UNTS 81, 12 August 1949, entered into force 21 October
1950; Geneva Convention relative to the Treatment of Prisoners of War 75 UNTS
135, 12 August 1949, entered into force 21 October 1950, and Geneva Convention
relative to the Protection of Civilian Persons in Time of War 75 UNTS 287, 12
August 1949, entered into force 21 October 1950).

(*YICRC, Customary International Humanitarian Law — Volume I: Rules (Cambridge:
CUP, 2005) p19.

(7O)T. Meron, ‘Customary Law’, Crimes of War Project, online at

http:// http://www.crimesofwar.org/az- guide/customary-law/ (last accessed 17 May
2011).
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(72)J.-M. Henckaerts, ‘The Grave Breaches Regime as Customary International Law’,

(2009) 7 JICJ 683.

(™ See : Patrick Daillier et Alain Pellet, droit International Public (Nguyen Quoc

Dinh. + ), L. C. D. J., Paris, 6 Edition, 1999, p.56.
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(JKrnojelac Appeals Judgment, note 2 above, para. 218.
(®YKrnojelac Appeals Judgment, note 2 above, paras 184-185

(®Prosecutor v. Staki¢, Case No. IT-97-24-T, Judgment, 31 July 2003 (paras 734 and
819.

Ldgal) Lall V) alaal) ¢ apall Sl Jsad) Gslal colm allgie usl eple s cosipSaa™)

NV ga Yoy ‘s},til\ s)x.;{ﬁ\ ulall
(A. Zahar and G. Sluiter, International Criminal Law (Oxford: OUP, 2008) 214-
215.

(®®Nuremberg Judgment, 298.
(®*)Nuremberg Judgment, 300.
AVTGa O AVT sl Sl dnals clegha ¢ Jsall aball 2 clagl 2e(t)
(*PProsecutor v. Kvocka et al., Case No. 1T-98-30/1-A, Judgment, 28 February 2005,
para. 324.
L e das Ja il 05 O g Gl Aliall el Lggyas ) slaalaal) dlls 5T
Lol QIS aia agan OIS pardati Al o) Ao el o L 8 OS5l 8 dsly)
(*®Prosecutor v. Mugi¢ et al., Case No. 1T-96-21-A, Judgment, 20 February 2001,
paras 414 et seq.; Prosecutor v. Kordi¢ and Cerkez, Case No. IT-95-14/2-A,
Judgment, 17 December 2004, paras 1035-1038.
(*Y3.-M. Henckaerts and L. Doswald-Beck (eds), Customary International
Humanitarian Law, Vol. I: Rules (Cambridge: CUP, 2005) 459.
Aagyuilly SladY) ol glal 8 daled) clelill Llans Al dgens apaall 2e ) 1)
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(QG)J. Nilsson, ‘The Crime of Persecution in the ICTY Case Law — between an
Extraordinary Legal Response to “Ethnic Cleansing” and the Requirements of the
Principle of Nullum Crimen Sine Lege’, in B. Swart et al. (eds), The Legacy of the
International Criminal Tribunal for the Former Yugoslavia (Oxford: OUP, 2011).
(*"'staki¢ Appeals Judgment, note 21 above, paras 278; 304-7; 317.
(*®Prosecutor v. Naletili¢ et al., Case No. IT-98-34-T, Judgment, 31 March 2003,
para. 537.
(*¥staki¢ Appeals Judgment, note 21 above, paras 278; 304-307; 317.
(**Popovi¢ Trial Judgment, note 21 above, para. 900; for specific examples of such
an approach, see further Bornevi¢ Trial Judgment, paras 1616 and 1640.
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Judgment, note 21 above, para. 279; see also Bornevi¢ Trial Judgment, paras 1631,
1636, and 1650.
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