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Abstract

Non-commercial risks are among the most significant factors
affecting the stability of foreign investment, given the potential
consequences of state interventions and measures, as well as political,
security, and legislative disturbances that may affect investors’ rights and
economic interests. The most significant of these risks include
nationalization, expropriation, and confiscation, in addition to restrictions
that may be imposed on the transfer of capital, profits, and returns, and
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the resulting damages that may give rise to compensation claims.
Therefore, effective legal protection is essential to ensure investment
stability and mitigate the consequences arising from the occurrence of
such risks.

This study examines the legal protection of foreign investment
against non-commercial risks under Iraqi and Iranian law by analyzing
and comparing the legal provisions governing investment in both
countries. It focuses on the guarantees provided to investors against
nationalization, confiscation, and expropriation; guarantees concerning
the transfer of capital, profits, and returns; compensation provisions;
mechanisms for dispute settlement; and the role of international
agreements in strengthening the legal protection of investment. The study
adopts an analytical comparative approach to identify the similarities and
differences between the two legal systems and to assess the effectiveness
of the guarantees provided therein.

The study finds that Iragi law provides explicit protection for
Investment projects against confiscation and nationalization and subjects
expropriation to the requirement of public benefit and the payment of fair
compensation. It also guarantees investors the right to transfer the capital
introduced into Irag and its returns abroad, subject to the settlement of
applicable obligations and debts. In contrast, Iranian law conditions
protection against expropriation and nationalization upon the existence of
a national interest, compliance with legal procedures, and the absence of
discrimination, while providing for compensation based on the actual
value of the investment immediately prior to expropriation or
nationalization. The study also identifies differences between the two
systems in regulating the transfer of capital and profits. Iraqi law
guarantees the transfer of capital and returns in accordance with the
applicable legislation and the instructions of the Central Bank of Iraq,
whereas Iranian law regulates the transfer of the principal capital, interest,
and profits abroad through specific procedures and approvals.

The study further reveals differences in the regulation of dispute
settlement. Iraqi law permits the parties to agree to resort to national or
international commercial arbitration in accordance with the agreed terms
and applicable procedures. Iranian law, on the other hand, generally
provides for the settlement of disputes between the government and
foreign investors through domestic courts after attempts at settlement
through negotiation have failed, unless another method of dispute
settlement is agreed upon in accordance with the conditions prescribed by
law. The study also demonstrates that international agreements constitute
a complementary framework for investment protection, as Iragi law
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grants foreign investors additional protections under bilateral and
multilateral international agreements to which lraq is a party, thereby
strengthening the protection afforded under domestic legislation.
Accordingly, the study concludes that the two legal systems share
recognition of several fundamental investment guarantees, while differing
in the conditions governing the exercise of these guarantees and the
mechanisms for their implementation, particularly with regard to
compensation, the transfer of capital and profits, and dispute settlement.
This highlights the importance of developing legislative and procedural

guarantees to enhance the stability and legal security of foreign
investment.
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the reviewer-:
First: Arabic books
1.Ibrahim Suleiman <Legislative Guarantees for the Protection of Foreign Investment
«Dar Al-Jami’a Al-Jadeeda, Iraq, 2016, p VV ..
2.Tarig Kazem Ajil <Explanation of the Iragi Investment Law) < st Edition, Al-
Sanhouri Library, Baghdad, 2009, pp. 25-26 .
3.Ali Hassan Alwan <Commercial Arbitration in Light of International Systems for
Guaranteeing Foreign Investment, A Comparative Study « College of Law, University
of Karbala, no publication year, p. 15 .
4.Musleh  Ahmad Al-Tarawneh <Arbitration in International Investment Disputes
between Host Countries and Foreign Investors) « st ed., vol. 1, Dar Al-Awail, no
country of publication, 2013, p. 23 ..
5.Muhammad Ali Reda Al-Jasim <International Rules in International Economics «
Ynd ed., House of Wisdom, Baghdad, 1967, p. 36 .
Second: Persian books
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1.Ali Reza Miryousi « Foreign Investment Rights within the Framework of Bilateral
Investment Treaties « Press Publications <Tehran, 2014, p. 134 .

2.Pouria Askari <Foreign Investment Law in the History of International Arbitration «
Institute of Legal Research and Studies, Tehran, 2015, pp. 121-122 .

3.Mohammad Ali Behkish « Iran’s Economy in the Context of Globalization <« New
Publishing House , Tehran, 2002, p. 144 .

4.Mohammad Khodari <The Economy and the Oil Quarter ¢« Organization of
Management and Planning in the Country, Tehran, 2005, p. 89 .

Third: Theses and dissertations

A- Iraqi theses and dissertations

1.Abbas Aneid Ghanem «Guarantees for Foreign Investment in Iraqi Law ¢« Master's
Thesis, Al-Alamein Institute for Graduate Studies, University of Irag, 2015, p. 87 .
2.Rana Mohammed Ardi <The Role of Administration in Granting and Revoking
Investment Licenses « PhD Thesis, College of Law <Al-Nahrain University, 2015, p.
22 .

3.Hamid Faisal Al-Dulaimi <The Law Applicable to Arbitration Matters « PhD Thesis,
College of Law, University of Baghdad <Y« +1 «p. 142 .

4.Asaad Fadel Mandeel <Arbitration in Iraqi Civil Procedure Law ¢« Master's Thesis,
College of Law, Al-Nahrain University <Y« +Y «p, 154 .

5.Adel Issa Kazem Al-Wazni <Foreign Direct Investment in Selected Asian Countries
with Reference to Opportunities in Iraq « Master's Thesis, College of Administration
and Economics, University of Karbala «Year: 200, p. 120 .

6.Kazem Saad Al-Araji <The Impact of Foreign Direct Investment on Economic
Development in Selected Asian Countries « PhD Thesis, College of Administration
and Economics, University of Kufa, 2007, p. 6 .

7.Mohammed Naji Mohammed Al-Zubaidi <The Effectiveness of Foreign Direct
Investment in the Development of Free Zones<PhD Thesis, College of
Administration and Economics, University of Baghdad <Y+ +A «p. 40 .

B- Iranian theses and letters

1.Javad Sayeh Maleki <Protecting Foreign Investors from Nationalization and
Confiscation of Their Funds in Light of Treaties and International Jurisprudence «
Master's Thesis, Faculty of Humanities <Department of Law, University of Tehran,
2020, p. 50 .

2.Fereydoun Jalilnejad <A Study of the Legal Mechanisms for the Protection and
Guarantee of Foreign Investment in Iran ¢« Master's Thesis, University of Tehran,
2001, p. 110.

3.Reza Gholam Riahi <Rules Governing the Attraction of Foreign Investment «
Master's Thesis, Private Law, Qom Higher Education Complex, University of Tehran,
2017, p. 95.

4.Gholam Reza Rabahi <Rules Governing the Attraction of Foreign Investment and
Customs and Tax Facilities « Master's Thesis in Private Law, Higher Education
Complex in Qom, University of Tehran, 2017, p. 85 .

5.Adhin Habibi <State and Foreign Investment in International Arbitration Rights «
Institute of Legal Research and Studies <University of Tehran, Tehran, 2011, p. 21..
Fourth: Arabic research and articles
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1.Faris Mahal Ramadan Al-Dulaimi, “Legal Guarantees for Investment Protection in
Iraq” <Journal of the College of Knowledge University « Volume «¥Y Issue 3, Iraq,
2022, p. 13.

2.Basim Alwan Ta’ma, “Investment Law No. 13 of 2006, as amended ” <Journal of
the Message of Rights « University of Karbala, Fifth Year, Issue 2 <Y+\Y «p. 40 .
3.Qaisar Yahya Jaafar, “Ownership and allocation of real estate for investment
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