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Abstract:

This research examines the role of the judiciary in activating the
legal effects of consensual contracts and agreements, and the extent to
which judicial intervention in contractual relationships is legitimate,
within the framework of the balance between the principle of freedom of
contract and the requirements of contractual justice. The research aims to
identify the legal basis upon which the judge's authority rests in this area,
and to analyze its various forms, namely the interpretation and
completion of the contract, oversight of its terms, and modification of
some of its effects in cases permitted by law. Furthermore, it seeks to
clarify the limits of this authority and the safeguards that prevent it from
becoming a substitution of judicial will for the will of the contracting
parties. The importance of this research stems from its examination of a
fundamental issue in the general theory of contracts, given its direct
impact on achieving legal certainty and the stability of transactions.
Studying this authority contributes to clarifying the relationship between
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the role of the legislator and the role of the judiciary in protecting
contractual balance, and helps to reveal the adequacy of Iraqi legislation
in addressing modern developments in the field of contracts and
obligations. This research adopted a descriptive-analytical approach by
studying relevant Iraqi legal texts, particularly the provisions of the Civil
Code, the Code of Civil Procedure, and the rules governing arbitration
and enforcement. These texts were analyzed in light of jurisprudential
and judicial trends. The research also employed a comparative approach
by contrasting lraqgi legislation with other legal systems, especially
Egyptian and French law, to identify similarities and differences and to
benefit from modern legislative experiences. The research reached
several conclusions, most notably that the judge's authority to enforce
consensual agreements is not absolute, but rather a legal function limited
by the principles of good faith, public order, and preserving the essence
of the contract. Furthermore, the Iraqi legislator granted the judiciary
significant powers to achieve contractual justice while upholding the
mutual will of the contracting parties. The research also revealed a need
for further legislative regulation to define the limits of this authority and
standardize judicial criteria for its exercise. This would prevent
unchecked expansion of judicial intervention, enhance confidence in civil
and commercial transactions, and achieve a balance between contractual
stability and the requirements of justice.
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