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Abstract

This research examines medical fault and physicians’ civil liability in
light of the technical and probabilistic nature of medical practice. It
defines medical malpractice and distinguishes it from legally accepted
complications and inherent professional risks that do not trigger liability.
It emphasizes that fault is assessed not by the “ordinary person” standard
but by the conduct of a prudent specialist in similar circumstances, with
expert medical evidence playing a central role. The study adopts a
comparative perspective (Iraq, Egypt, France), highlighting France’s
more protective developments for patients. It explains that a physician’s
obligation is generally an obligation of means (duty of care), not an
obligation of result, while recognizing exceptional cases where a result is
expected (e.g., cosmetic surgery and certain technical acts, including the
safety of tools/materials). It then clarifies the legal basis of liability—
contractual versus tort—depending on the existence and scope of the
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treatment relationship. The research analyzes the pillars of liability (fault,
damage, causation) and the practical difficulties of proving causation and
dealing with multiple causes. It also outlines the scope of liability and
exemptions such as foreign cause/force majeure, informed consent,
patient’s own fault, and accepted medical risks. Finally, it calls for clearer
legislative and professional standards in Irag to ensure a fair balance
between patient protection and physicians’ professional security. This
study adopted a comparative analytical approach, analyzing relevant legal
texts, judicial precedents, and scholarly opinions. The topic will be
addressed through two main sections: the first examines the nature of

medical malpractice and the doctor's obligations, while the second
addresses civil liability for medical malpractice.
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® Cour de cassation, Civ. 1re, 8 nov. 1942, Teyssier, Recueil Dalloz, 1943, p. 65.
° Francois Chabas, La responsabilité médicale, 5e éd., Dalloz, Paris, 2016, p. 42.

o Y VA Bl Agaal AlSaY) Ao sana oY ¢ VA/Anae Bia/V V0 a3y Lolaty) Gl daSaa b3
AV

PR

Y a oY )T el e Laill Alsa oY 4 )0 fAtne /Y € a8y ol il AeSaa )i

AlSaldesana V49 /F/14 dids (Agliad 9 ALl YET o8, Galall dhyyiadl) (i)l daSas oS
Yoo ja Y o adill

Sl Ao gena VGAV/0/Y0 Lids (308 Al YYVY od) (yalall cdyyiadll il AaSas aSa
Y a A e el

Gl Gagill s cgrumall ¢ Laill ¢ s 4 oball (o3 e dulgpsall ¢ o)l apanl) e dena
VA a1 999 5l

imgill 1 Vg cple daw iV Lphii — ivell el mpd (6 sl ¢ gyseindl 3 ase
OVY G V418 3y lall (A gl

Cour de cassation, Civ. Ire, 20 mai 1936, Mercier, Dalloz Hebdomadaire, 1936,
p. 88.
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Loi n° 2002-303 du 4 mars 2002 relative aux droits des malades et a la qualité

du systeme de santé, Journal Officiel de la République Frangaise, 5 mars 2002.
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p. 88.
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Cour de cassation, Civ. 1re, 9 nov. 1999, Affaire du sang contaminé, Recueil "
Dalloz, 2000, p. 78.
¢

Cour de cassation, Civ. 1re, 14 oct. 2010, Affaire de I’implant médical, Dalloz
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professionnelle, Dalloz Hebdomadaire, 1999, p. 321.
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