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 المستخمص:
تطببببورت اةنظمببببة والمؤسسببببات الديخيببببة د ببببكل مسببببتقل ومجببببز ، ودببببدون سببببمطة مركزيببببة  و 
مؤسسببة دوليببة موحببد . وقببد دارت دعببض النقا ببات حببول التببداخل القببانوني لببدعض الموا ببي   ببي 
القانون الدولي الناتجة عن نبذا التبراكم،     نبم لبم ت جبرد  ي دراسبات  و ت قتبر  تصبنيف قبانوني  و 

تحديببد مصببادر التببداخل والت ببار  القببانوني  ببي القببانون الديخببي.  لببذل  يركببز نببذا معيببار قببانوني ل
الدحث عمى  ر  طديعة التداخيت، وسي دين  ن نقطة الددايبة ليهبم نبذل الطديعبة نبي الطبر  التبي 

سببواع عمببى  -تحبدث دهببا التببداخيت  ببي ابطببار الديخببي، والببذي يتكببون  ساسًببا مببن اةدوات الديخيببة 
وسبببي حدد نبببذل اةدوات كمصبببادر رخيسبببية لمت بببار   - و عمبببى المسبببتوى البببدولي  مسبببتوى الدولبببة

                  This is an open access article under the CC BY-NC-ND license  

(http://creativecommons.org/licenses/by-nc-nd/4.0/ 
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القببانوني. تسبباعد النتبباخح  ببي تحديببد العوامببل التببي تعيبب  حببل النزاعببات، وتوصببي د سببالي  عمميببة 
لحببل النزاعببات القانونيببة. يمكببن لهببذل الدراسببة  ن تسبباعد صببناع القببرار  والم ببرعين او المياو ببين 

دوات القانونيبة الديخيبة مبن خبيل جعمهبا  كثبر اتسباقًا وتجنب  التناق بات  بي  ي تحسبين  عاليبة اة
نصوص ا تياقيات الديخية المتعدد  اةطراف  ثنباع عمميبة التيباوض. ودالتبالي،  بفن نبدف الدراسبة 
ونتاخجها نبو سبد الثابرات القاخمبة  بي النظبام القبانوني الديخبي،   سبيما  يمبا يتعمب  دمو بوع تبراكم 

لقواعببد. توصببل الدحببث الببى امكانيببة تحقيبب  ذلبب  مببن خببيل تدنببي معببايير و سببس التببداخل وتببزاحم ا
المقترحببة  ببي نببذل الدراسببة، وتطديقهببا عمببى مسببتوى التجزخببة العببالي  ببي المجببا ت الديخيببة. و خيببرًا، 
يقبببدم نبببذا الدحبببث نهجًبببا قانونيًبببا لخمببب   وجبببم التبببلزر والمواخمبببة، داب بببا ة  لبببى مقترحبببات لتنسبببي  

 ت  ي سيا  اتياقيات الديخة المتعدد  اةطراف.التداخي
Abstract: 

Environmental regimes and institutions have developed 

independently, and in a fragmented manner, without a central authority or 

a binding international institution . There are some debates about legal 

overlap of certain topics in international law, but no studies have been 

conducted or proposed a legal taxonomy or criteria for determining the 

sources of legal overlap and conflict in environmental law .This research 

will focus on explaining the nature of the overlaps, and will argue that the 

starting point for understanding this nature is the ways in which overlaps 

occur in the environmental framework, which consist primarily of 

environmental appliances- both state-based and international- and will 

identify these as primary sources of legal conflict. The findings help in 

identifying the factors that obstruct conflict resolution and recommend 

feasible ways of resolving legal conflicts. This study can help policy-

makers in improving the effectiveness of environmental legal instruments 

by making them more consistent and avoiding contradictions in the text 

of the Multilateral Environmental Agreements (MEAs) in the negotiation 

process . The aim of the study and its findings is, therefore, to fill the 

existing gaps in the environmental legal system, especially on the topic of 

congested rules .This can be done by adopting the criteria and basis of 

overlap suggested in this study, and bringing them to bear on the high 

level of fragmentation in the environmental fields. Finally, this research 

offers a legal approach to the creation of synergies, as well as suggestions 

for coordinating overlaps in the context of crowded MEAs. 

1- Introduction: 

Multilateral Environmental Agreements (MEAs) emerged as a means to 

tackle environmental degradation; however, their overall structural design 

has seen little transformation. The growing number of MEAs supports the 
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view expressed by Rakhyun and Mackey1  who argue that international 

environmental law during this period developed in a fragmented and 

unsystematic fashion.. As a result, MEAs have emerged as a fragmented 

collection of independent international institutions and agreements. This 

development reflects the traditional understanding of fragmentation. 

Since the industrial revolution, human activities have significantly altered 

global environmental disorders. For example, Jakob
 2

 examined how the 

exploitation of natural resources has increased rapidly over the past few 

centuries, driven by factors such as population growth, rising wealth, and 

technological advancement. 

F Zelli and H Van Asselt have made it their position that the international 

environmental law is inevitably fragmented. Due to the global problem of 

environmental degradation, the international community has set up many 

institutions and environmental laws. As a consequence, to date there are 

over 700 Multilateral Environmental Agreements (MEAs) in existence. 

The expansion in the amount of environmental commitments rules has led 

to overlaps among both norms and institutions. This certainly helped to 

form the impression that international environmental law is not only 

complex and unorganized with respect to the number of entities and rules, 

but also with respect to the implications of these rules .This, in turn, 

causes the overlaps and conflicts in the body of environmental law. 

The phenomenon is the same at the national level for MEA member 

countries. There are scenarios in which one condition within a specific 

environmental agreement is at odds with another condition from another 

agreement (whether rights or duties(.This claify the disconnect and 

disconnection between the regimes and institutions. This is particularly 

relevant to the field of international environmental law, which is 

complex, comprising several regimes and institutions and leading to 

overlapping and sometimes conflicting legal and policy requirements. 

Thus, the mechanisms of contradiction should be studied to form the right 

criteria. This research will examine, first, what type and how 

commitments to regulate state obligations under one environmental treaty 

could come into conflict with restrictions under another environmental 

agreement.The second focus will be on the criteria for identifying 

institutional overlap, to which the study will go in-depth afterward. The 

paper will then present its findings and offer necessary recommendations 

based on the analysis. 
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2- Taxonomy of Legal contradiction 
International environmental law has become fragmented, resulting in 

instruments and rules becoming overlapping and confusing. The research 

in this section is to determine specific criteria that can be used to 

differentiate different kinds of legal conflicts.This theoretical framework 

will primarily draw on examples from ―United Nations Beyond the State? 

Interactions of Intergovernmental Treaty Secretariats in Global 

Environmental Governance‖ by Philipp to demonstrate the defining 

characteristics of each category of conflict. The study will define and 

illustrate the core types of regime conflicts, differentiated based on their 

manifestation and degree of directness.
3
 Therefore, it is essential to 

differentiate between latent (tacit) legal conflicts and visible (explicit) 

legal conflicts. This difference will be used to examine theories about the 

impacts of the overlap of MEAs. 

A-Tacit Conflict (latent) 

Latent conflicts refer to legal incompatibilities that do not result in 

observable conflictual behavior or directly predictable actions by actors. 

Drawing from the common notion of contradiction between these 

regimes, one may can definea latent conflict as: ―a functional 

instrumental overlap amongst international regimes taking form of a 

significant contradiction of rules, but without being manifesting these to a 

contradicting behaviour of actors.‖
4
 The significance of latent conflicts 

has been studied by scholars in the past, especially in international law. In 

many cases there are conflicts that occur prior to those that will become 

manifest. It would therefore not come as a surprise that a number of 

examples of (latent) conflicts, referred to in this context, are frequently 

associated with the subjects mentioned above. 

The most significant conflicts between MEA trade provisions and GATT 

provisions are seen between tariff preferences and provisions on the 'most 

favoured nation' (MFN). Around 20 Multilateral Environmental 

Agreements (MEAs) have been identified in this context by the 

Committee on Trade and Environment (CTE) of the WTO in 1996.Of the 

three, three were found to include procedures that clearly contravene 

GATT rules, via the use of Trade-Related Environmental Measures 

(TREMs). These include the Convention on International Trade in 

Endangered Species of Wild Fauna and Flora (CITES), thus the Montreal 

Protocol, together with its related procedures and annexes under the 

Vienna Convention for the Protection of the Ozone Layer and the Basel 

Convention, which regulates the international transport and disposal of 

hazardous waste. All of these frameworks have areas of conflict with the 
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provisions of GATT―by banning the import of numerous substances on 

the basis of the status of the country of origin (e. g. states that are not 

members to the MEA, member to the MEA that fall into particular 

categories, and member not in obedience with the MEA).‖
5
 Despite these 

overlaps, there has yet to be a formal challenge by the World Trade 

Organization (WTO) against any trade-related measure adopted under an 

MEA. This rather unexpected outcome supports the classification of such 

irreconcilabilities as merely ―latent conflicts.‖ 

B-Direct or (Explicit) Conflict 

In contrast to latent conflicts, manifest conflicts are not limited to legal 

incompatibilities; they are reflected in actual conflicts or observable 

behavioral discrepancies between actors. Therefore, a manifest conflict 

can be defined as: ―a functional overlap within international regimes 

manifested in clashes between actors that referring to thus regimes”.
6
 

When, during the life cycle of a regime (e.g. during negotiations or once 

regime enters into force), where (in regime bodies or before third-party 

tribunals), and most importantly, under what circumstances or why (for 

example: as a result of a regime change or because of compliance or non-

compliance with competing rules), conflicts can occur between certain 

actors remains undefined. In addition, the term does not indicate the 

actors involved such as institutions, states or others. This underlines the 

importance of the need for further clarification by making some criteria 

more specific, which will be presented below. 

 At this stage, it is essential to draw a primary distinction based on 

another dimension, namely, the extent to which direct or (explicit) 

conflicts are paved the way by latent conflicts, which is the degree to they 

being connected to an existing contradiction or incompatibilties between 

regime laws. 

3. Further Distinctive Criteria 

This section presents new criteria aimed at enhancing and clarifying the 

current classification of legal conflicts between regimes in the field of 

international environmental law, as previously examined. this further 

criteria could likely be categorized by two groups: the initial group 

concerns overlaps between environmental regimes involved in normative 

conflicts, that is, those sharing similar functions or subject matter. The 

second group relates to overlaps that result in institutional conflicts, such 

as conflicting mandates, overlapping jurisdiction, or conflicts regarding 

the place or arena in which authority is exercised. 
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In this study the assumption is made that States and international 

institutions are the primary players in the international system with the 

capacity and authority to develop and construct universal environmental 

legal instruments.  The study also assumes that international 

environmental law litigation can be classified into a specific taxonomy, 

according to the actors' types and the interaction between different 

environmental law regimes.  Studies have already revealed that the most 

common actors in the process of the evolution of manifest regime 

conflicts are states on one hand, and institutional bureaucracies on the 

other, including international committees, secretariats, particular organs, 

working groups and so on.  Accordingly, this section makes a distinction 

between legal overlaps between international institutions and state-state 

overlaps. This distinction is only a tool for analysis but in practice, legal 

congestion can be partial or full, and can manifest with both sets of 

actors, though not always equally, (or not at all). 

3.1 Normative Overlap Absent Institutional Mandate. 

Normative overlap can result without significant legal issues, but can also 

create problems with the international legal system's internal coherence. 

Fragmentation of normative regimes and their independent development 

can produce disparities between the new legal standards and the older, 

traditional rules of international environmental law for the same action. In 

addition, overlapping standards can cause conflicts between areas of law 

and the principles behind them, thereby making interpretation and 

application of them more complicated. 

A-Classification of Norms Conflict 

Legal requirements may coincide, and these are frequently indicative of 

value differences. There are four basic types of norms in legal 

interpretation, those that require action (prescriptive), those that prohibit 

action (prohibitive), those that permit certain action (permissive), and 

those that exempt from action (exemptive).This classification is an 

important one for distinguishing norms within and beyond the 

environmental arena and for uncovering inconsistencies within 

environmental norms. The primary difference lies in the distinction 

between duties (to do or not to do), as opposed to rights (to do or not to 

do). 

In the first case, a state must take action, either of a positive nature, an 

action, or a restraint of a negative nature. In the second one, the state does 

not have to exercise a right. However, for a right to be recognized as 

such, it must be capable of being exercised. The exercise of a right may 
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be subject to inherent limitations stemming from the nature or status of 

the right-holder or contingent legal restrictions. For instance, the right to 

freedom of speech may be limited by legal provisions such as hate speech 

regulations. Ultimately, the State retains the intrinsic authority to execute, 

as referenced in the Lotus principle
7
, in the absence of any norms giving a 

right, either negative orpositive, or setting a duties. 

Norms in MEAs emerge from their design, its goals, its implementation 

mechanisms, its ecological processes etc., and can be formulated as a 

norm of conduct or as a norm of rights. Prescriptive rules like positive 

duties are most common in treatment standards as an example of the 

former. As an example, under the Convention on Biological Diversity 

(CBD) Article 8(j) requires parties to take three specific actions: 

i) ―respect, preserve and maintain knowledge, innovations and practices 

of indigenous and local communities embodying traditional lifestyles 

relevant for the conservation and sustainable use of biological diversity;‖ 

ii)―promote their wider application with the approval and involvement of 

the holders;‖ and 

iii)―encourage the equitable sharing of the benefits arising from the 

utilization of such knowledge, innovations and practices.‖
8
 

An example of prohibitive norms, many show standards serve to restrict 

certain actions. For instance, in Article 27.3 (b) of the Agreement on 

Trade-Related Aspects of Intellectual Property Rights (TRIPS) permits 

state members to eliminate the following from invents or patentability: 

i)plants and animals other than micro-organisms; and 

ii)essentially, biological processes for the production of plants or animals 

other than non-biological and microbiological processes.
9
 

 

An example of exemptive standards is located in Article XIV.2 of CITES, 

which allows member states to exercise their right to adopt any measures 

that align with their specific conservation goals and trade policies.  

“The provisions of the present Convention shall in no way affect the 

provisions of any domestic measures or the obligations of Parties 

deriving from any treaty, convention, or international agreement relating 

to other aspects of trade, taking, possession or transport of specimens 

which is in force or subsequently may enter into force for any Party 

including any measure pertaining to the Customs, public health, 

veterinary or plant quarantine fields‖.
10

 

B-Implication of Normative Conflict, How Legal norms Conflicting? 

As discussed in previous sections, normative conflicts between 

environmental regimes reflect a deeper legal conflict—not merely 
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differences in goals, obligations, or objectives, but in the underlying 

values that those legal rules and instruments are meant to uphold. 

Therefore, such overlaps are primarily the result of: (1) a flawed 

understanding of the certainty or clarity of those values, (2) the 

relationships among them, or (3) the ways in which they are articulated 

and interpreted within legal practice. 

The first type of hypothesis can be referred to as "valuable values." In 

situations where two values appear to be in conflict, the contradiction 

becomes apparent only if both are assumed to be equally valid. However, 

if only one of them represents a real, actual, or valuable principle, then 

the conflict effectively dissolves. In such cases, the appropriate legal 

course of action is to follow the norm that upholds the truly valuable 

value. For instance, in the case mentioned above, which is considered as 

latent,
11

 the tension between the trade-related provisions of MEAs and the 

GATT rules concerning environmental measures—would dissolve if one 

accepts that only environmental protection constitutes a true value, while 

trade measures related to environmental protection do not. In such a 

scenario, the principles outlined in the Convention on International Trade 

in Endangered Species of Wild Fauna and Flora (CITES),
12

 the Montreal 

Protocol and the Basel Convention on the Control of Transboundary 

Movements of Hazardous Wastes and Their Disposal
13

 will prevail on 

GATT by exclusion the import of certain imports based on the 

environmental status or regulatory regime of the country of origin. 

The second type of hypothesis, which may be termed "hierarchical 

values," suggests that a proper understanding of the relationship between 

two conflicting values can resolve the issue. Through sound legal 

reasoning, it becomes clear that there is no real ambiguity as to which 

value holds greater weight. A relevant example of this form of conflict is 

the case in which India, Pakistan, Malaysia, and Thailand challenged the 

United States at the WTO over its ban on the import of shrimp harvested 

without turtle excluder devices (TEDs). The United States contended that 

the shrimp originated from countries that failed to adopt adequate 

measures to protect endangered species, such as turtles, as required under 

various multilateral environmental agreements.
14

  The WTO Appellate 

Body ruled that the United States may restrict trade for environmental 

reasons, particularly to safeguard human health, plant life, and 

endangered species. In its decision, the Appellate Body stated: " We have 

not agreed that appropriate steps to protect endangered species, such as 

sea turtles, should not be introduced by independent nations that are 

member of the‖. It can be reasonably argued that trade restrictions may, 

in some cases, be counterproductive to environmental conservation. 
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Moreover, one might contend that reforming the property regimes 

governing public fisheries and ecosystems represents a more effective 

legal approach to ensuring the protection of endangered species.
15

 

However, the nature of normative conflict remains weakly defined and 

subject to variation in form. This is because there may be cases in which 

one of the conflicting values is neither valuable nor hierarchical, as the 

case study in the following chapter will illustrate. For any given moral 

value, there are multiple legal pathways to achieve it, of which some are 

more effective than others. Additionally, the relationship between values 

and law involves a degree of contingency, meaning that how a value is 

translated into legal norms can depend on specific contexts and 

conditions. 

In summary, the myth of normative conflict lies in the belief that values 

themselves are inherently prone to conflict, whether latent or manifest, 

and whether that conflict is direct or indirect. In some cases, changes to 

the relevant legal norms or the broader legal framework in which the 

dispute arises may help resolve the overlap. However, normative conflicts 

cannot be entirely avoided. They inevitably generate friction when 

multiple principles are incorporated into law and implemented in 

different ways. For this reason, many scholars recognize that overlaps do 

not signify a legal anomaly. Instead, studies on congestion argue that 

regulatory overlap is a common and persistent feature of both 

international and domestic law, especially in the field of environmental 

law
16

. 

Moreover, the above discussion illustrates that the legal overlaps 

identified in the previous examples represent genuine collisions within 

MEAs, particularly those operating in the absence of strong institutional 

frameworks. While some of these environmental regimes may contain 

minor organs, their roles are limited and primarily focused on 

coordinating the interests of member states. Therefore, this research 

proposes to introduce legal solutions and techniques to address and 

overcome such legal conflicts, as will be discussed in the following 

sections.  

3.2 Institutional Conflict 

In the creation of environmental legal instruments, international 

environmental institutions play a peerless role. So, in sake to further the 

criteria of legal conflicts that exist in the environmental body, this 

research proposes to approach the diverse situations of institutional 

conflict. The analytical approach count on theoretical contributions from 

the field of institutionalism, more precisely, institutions and 

implementation literatures and studies. institutions are often defined as 
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"an entities created by implicit or explicit principles, norms, rules, and 

decision-making procedures around which actors' expectations converge 

in a given issue area."
17

 The term 'implementation' refers to the level of 

international implementation at which more international agreements on 

protocols and procedures of enforcement and the operation of legal rules 

are involved. This is a main concern when dealing with interlinkages 

between institutionsin term of approaching the criteria of institutional 

conflict. 

A-Institutional Interlinkage 

Institutional overlap and the principle of linkage have arisen as a solution 

to the problem of addressing global issues in a chaos world that 

run through poor and disjointed international institutions. The principle of 

Linkage for Thomas, et al,
18

 it can help in managing with this governance 

defects in regimes by releasing buried synergies among thus regimes, so 

establishing more active governance structures. Institutions function and 

Linkage on a various of stages and may appear as an outcome of a 

designed governance strategy or as a result of ecological, sociological or 

functional interdependence. 

Assuring that one of the most inclusive approaches at grappling with 

institutional connections, the describing the concepts of embedded, 

nested, clustered, and overlapping in situations. This part is mostly 

concerned with the fourth linkage kind of overlapping institutions. 

According to this, overlap occurs when one regime or institution's 

functional scope extends beyond the functional scope of another. Unlike 

the other three, this fourth type of connection may take into account an 

externality, resulting from unplanned and unexpected consequences of 

choices. But this description presented was a bit general, it offered a 

perspective at highest level when every institution are eventually linked 

by the fact that they operating within the world of public international 

law. 

Moreover, there are two dimensions in which institutional conflict can be 

researched in detail. First, there may be an excessive number of sub items 

within a certain issue area, allowing for many sets of functional overlap 

between two contrasting regimes and institutions, such as Human Rights 

Law., Trade Law and Environmental Law, this shall be excluding from 

the thesis area. These items may have a wide range of economic, 

environmental, and social consequences. Second, there may be multiple 

regime conflicts concurrent with the first, all of which are inside the same 

issue area and regime. The later represent such a complex situation that 

need to conclude in comprehensive survey. 
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The second dimension might be described as functional, dynamic or, 

more specific overlapping.
19

 This occurs when the regime's functional 

concerns or subject matter are linked or overlap in ―bio-geophysical or 

socioeconomic terms‖ and, whilst they might criss-cross with each other 

on a de facto base,
20

 there may be minimum intentional intersect among 

them. The functional linkage may be suitably describing the present 

relationship between the 1982 United Nations Convention on the Law of 

the Sea (UNCLOS) and 1995 United Nations Fish Stocks Agreement 

(UNFSA). When the latter provides in Article 7(2) impose management 

procedures for straddling fish stocks and highly migratory fish stocks for 

the high sea, and that conflict with UNCLOS regulatory, this the case   

when Article 297(3)(a) offers that the ―coastal state shall not be obliged 

to accept the submission to binding dispute settlement procedures of any 

dispute relating to its sovereign rights with respect to the living resources 

in the exclusive economic zone (EEZ) or their exercise.‖
21

 Of course, 

functional linkage or the symmetry of overlaps among regimes and 

institutions would repeatedly deliver the origin for further, deliberate 

interaction. 

B-Criteria of Institutional Conflict 

To address the numerous instances of institutional conflict, it shall 

distinguish between the norms established by an institution and the 

explicitly stated rules to which states members of that institution may be 

bound. Norms denote to the overall policy objectives and principles of the 

institution that incline to take a legitimacy among participating member 

actors to this institution. The explicit rules provide specified regulations 

for state conduct, at implementation phase. such identification among 

norms and rules is made mainly to grab the dynamics of environmental 

institutions contradiction and conflict. The normative effect of institutions 

is likely to be obvious from the initial phases of regime creation. while 

explicit rules typically emerge later in the regime formation process. 

Currently, many MEAs incline to be establish as institutions, where, 

within well-nested protocols, more precise policy-oriented rules are 

defined next. According to the same memo, a conflict situation is not 

inevitably static. As negotiation parties become aware of the tensions 

produced by divergent standards or convention, this may give rise to 

constructive negotiations and efforts to produce logical taxonomy. So, 

this research amount on a criterion to distinguish the institutional overlap 

that suite the congesting of environmental institutions. Hence to 

determine the suitable taxonomy that fit with the concept of legal 

institutional conflict. 
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Type I of institutional conflict shows the overlap between dissimilar 

norms, and agreed or settled rules in term of implementation, but in 

different subject-matters. More clearly, this kind of overlap create a legal 

conflict on phase of institutional negotiations and before interring into 

force. An instance of this typology is the case study of United States-

Shrimp that mentioned earlier.
22

 In the depth of this case there is a 

conflict between norms of international institution, and similarities 

between rules that created to implement legal norms adopted by same 

institutions. The institution namely are WTO and environmental 

institutions that protect the integrity of ecosystems, natural resources, 

animal and plant life, and human health such as UNFSA. 

Thought WTO is established for trade purposes, but it operates in way to 

envisaged environmental damage, for that WTO adopt environmental 

measures to avoid any environmental degradation.
23

 On the one hand, the 

WTO reinforcing trade liberalization as a way to economic growth. Open 

trade would give more guarantees for developing countries to the huge 

markets. Trade is sponsored by the WTO as a means to provide well 

employment prospects, to grant to underdeveloped and developing 

countries a chance of access to education and medicine, and to increase 

the values of living and enhance overall human well-being. Sikina
 24

 

asserted that MEAs maintain the integrity of natural resources, 

ecosystems, animal and plant life, and human health. So, numerous 

MEAs with trade measures have multiple objectives, to all of which trade 

measures might not be matched. 

The institutional overlap in type II describes the overlap between 

institutions with both differ norms and rules, regarding to the several 

different issue-area. This may be expected to depict the situation with the 

maximum opportunity for conflict. The situation may arise when 

multilateral agreements, such as two agreements target the trade and 

environment, contradict within a single-issue area. This is a situation of 

the relationship between Basel Convention 1992 on the Control of 

Transboundary Movements of Hazardous Wastes and Their Disposal that 

adopted by UN, and GATT principles that adopted by WTO. Both 

treaties belong and refer to different objectives and different rules in 

application. The free trade principles applied by GATT lead to many 

jeopardies due to the unsuitable handling have been the impact to human 

health by leakage of toxins into ground water, the atmosphere, or the soil 

etc.  Basel Convention impose a complete ban on trade in hazardous 

waste among member parties to the Convention and non-parties and it 

specifically gives right of any party to exclude the import, export of 

hazardous waste.
25
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In type III of institutional overlap, institutions face an overlap situation 

with compatible or agreed norms and different or divers rules in 

application. This situation exists when an institution has been created on 

compatible basis of goals and objectives, but ultimately their explicit 

rules are divergent in application. Examples are the relationship between 

conservation treaties such as UNCLOS
26

 and some resource management 

treaties, such as the whaling regime under which the International 

Whaling Commission IWC  1949 operates. When the IWC was 

established, the whale has been seen as an economic resource by 

organization. The main reason for protection imposed by this convention 

was to secure a stable and long-term income for the whaling industry. 

This overall policy objective, as stated in the preamble to the 

International Convention for the Regulation of Whaling ICRW.
27

  

recently, IWC regulations have been importantly changed to reflect due 

to the international presser represent by UNCLOS under Article 56.
28

 

Later, a much higher focus by ICW on pure conservation instead of 

economic purposes. Against this typology, the institutional overlap suited 

to the third type. It represents a legal conflict of mandated within 

environmental issues that aim to protect the ecosystem and lifecycle in 

various matters. 

4. Discussion and Finding 

This research examined how and when the congested instruments of 

MEAs overlap on specific subject matters. The findings demonstrate that 

when two regimes share overlapping objectives, approaches, principles, 

and norms, it is possible—at least to some extent—that they may 

influence each other‘s overall performance. 

In general, a logical classification has been proposed that suits the reality 

of a congested environmental legal framework, based on the 

understanding that the central entities capable of legislating and creating 

environmental rules are limited. A review of the fundamentals of 

fragmentation in general international law confirms that both states and 

international institutions are the primary international actors. 

Consequently, norms are predominantly developed through interactions 

between these two actors. This implies that there is no universal 

legislature or administrative authority with a comprehensive mandate. 

Only states and institutions possess such rule-making capacities. 

It is evident that the congestion of MEAs poses a threat to the harmony, 

coherence, and accountability of the environmental legal system, 

ultimately leading to the inevitable outcome: conflict. Generally, 

identifying the main actors in international law provides a foundation for 

constructing a basic categorization of the environmental legal framework, 
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particularly in relation to fragmentation and the resulting conflicts. 

Typically, the processes of law-making and implementation are carried 

out by states and institutions. However, in theory, environmental legal 

norms can be classified into two main types: functional norms and 

institutional norms.  

Building on this introduction, the categorization adopted in this research 

serves as a tool to diagnose existing conflicts within the environmental 

legal framework. Norms originating from states to address environmental 

issues typically lack institutional mandates and are often defined by the 

specific activities or functional roles they are meant to perform. These 

norms are shaped entirely by the will and consent of states. This research 

refers to them as changeable norms, reflecting the diverse and often 

competing interests of member states within each convention. These 

norms are further classified based on the conditions of their creation and 

implementation, both of which are determined by the states themselves. 

In contrast, norms that arise through institutional sources are governed by 

procedures managed by the institution from the drafting stage to 

implementation, with the institution acting on behalf of its member states.  

The research highlights that, from the perspective of legal congestion, it 

is crucial to determine whether a conflict should be classified as a 

normative conflict or an institutional conflict. A true conflict, in the legal 

concept, will give rise to a diversity of legal problems, but the main 

actors of environmental regime are still the sole source that can influence 

the mechanism of conflict 

In practical terms, this research aimed to distinguish between the two 

dimensions of legal fragmentation and conflict within the body of 

environmental law, and the main findings are as follows: 

1-For legal instruments directly managed by state actors without an 

institutional mandate, overlap in the sharing of subject matter has been 

present throughout the entire lifecycle of these regimes—from creation 

and operation to implementation. This pattern was evident in several 

examples discussed in the research. 

2-For environmental legal instruments operating under an institutional 

mandate, the conventions are characterized by rigid and fixed objectives. 

This means that these institutions function based on predetermined and 

stable goals. As a result, overlapping of certain subject matters tends to 

occur primarily during the creation and implementation phases, rather 

than during the operational phase. 

3-Consequently, legal instruments managed directly by state actors 

without an institutional mandate will continue to evolve as long as states 

actively participate in decision-making processes through conferences 
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and other governing bodies of the conventions. As a result, ambiguity and 

divergence are likely to persist and expand due to the intersection of legal 

activities driven by the multiplicity of state interests. 

4-In contrast to overlaps involving environmental legal instruments 

managed directly by states, those operating under an institutional mandate 

place limits on state authority, as such restrictions are established at the 

time of the institution's creation. As a result, institutional organs become 

the primary actors influencing decisions on environmental matters. This 

centralized structure makes post-creation changes more difficult, and any 

resulting overlaps tend to be smaller, more clear-cut, and typically arise 

only during the creation and implementation phases. 

5. Recommendations  

This research offers the following recommendations to contribute to the 

existing body of knowledge: 

1-Concerning the first method of managing conflicts through legal 

techniques—specifically, avoiding and resolving conflicts as outlined in 

VCLT 1969, this study highlights the limitations and challenges of these 

mechanisms in effectively addressing legal overlaps within MEAs. The 

research hereby, recommends various additional techniques to makes 

them adequate. (1) revising how states decide which contradiction are 

worthy of attention; (2) taking a proactive approach to treaty drafting in 

order to avoid potential conflicts; (3) using purposivist interpretation 

more frequently; (4) using assurance in an expanded and more formalized 

manner; (5) institutionalizing safeguards against treaty conflicts, 

particularly for institutional one; (6) incorporating better background 

rules for instances where safeguards and other techniques are not 

effective; and (7) refining the processes states use to build the 

international legal system. These techniques require negotiators to think 

of the international environmental legal system as a web of related 

agreements that can affect one another. Consequently, not only will these 

techniques prevent conflicts, but it will also have the salutary effect of 

spurring international lawyers, and policy makers, who profess to be 

working within an international environmental legal system, to more 

carefully consider the shape and operation of that system as a whole. 

2-With regard to the second method of conflict management 

(coordination and cooperation), such method has been mandated for 

conference of parties  COPs, Secretariats and other entities created by 

MEAs, whether those operating within and without institutional mandate. 

Here, this research  recommends the existence of such method and 

initiatives in proactive steps instead of creating them after conflict 
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manifestation.  This could be achieved if different MEAs have certain 

areas overlapping in regulations however, it necessitates the 

establishment of a second-order institution or entity in advance that can 

coordinate the overlap.   

3-Taken together, these methods and techniques do not offer a 

straightforward solution to the overlaps resulting from the congestion of 

MEAs. Due to these limitations, this research recommends that it is 

better, however, to focus on minimizing the effects of a treaty overlap, 

rather than covering it over with a formalistic solution that does not 

address the underlying problems. Thus, there are two basic requirements 

for an effective response to treaty conflicts: (1) default rules that give 

better predictability as to which treaty would be enforceable in the case of 

conflict; and (2) standard procedures for treaty negotiators and drafters to 

maximize the probability of avoiding conflicts. If international lawyers 

and policy maker wish to claim that international environmental law 

functions as a coherent system, they must treat it as such. Fostering the 

habits and procedures that build coherence-from how clauses are drafted 

to the underlying rules governing state practice with respect to treaties-is 

of primary importance. 

6. Conclusion 
This assessment of legal overlap within the international environmental 

law debate was needed, firstly, to reinforce the direction of this research 

with regards to its objectives of examining the contradictions caused by 

the congested of MEAs legal instruments. The large number of 

environmental instruments is one of the main features of the international 

environmental law‘s development and the aforementioned law‘s huge 

expansion over the last thirty years has drawn attention to the various 

tensions among the various norms of the environmental regimes. The 

notion of overlap that raised and discussed in this research emphasized 

the incoherence and contradictions that exist with the establishment of 

MEAs as a result of environmental fragmentation. It also emphasized the 

inevitable normative and institutional legal conflict.  

Secondly, the examination of the legal overlap within and without the 

institutional mandates in this research support the argument to adopt the 

main actors as the standard to identify between the conflict within the 

rules created by the state‘s efforts through more projects, avenues and 

from those settled by the institutions that were acting on behalf of 

member states. As described earlier, the conventions run by the member 

states‘, The operations carried out through COPS and ad hoc groups were 

often marked by inconsistent rule application. This inconsistency 

stemmed from the evolving needs and interests of member states in 
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Multilateral Environmental Agreements (MEAs) that function without a 

formal institutional mandate. In contrast, institutions with defined 

mandates tend to operate more rigidly, strictly adhering to established 

rules. This distinction is important, particularly in the context of legal 

overlap as examined in this research. From an international law 

perspective, it is crucial to determine whether an overlap is normative or 

institutional in nature. True legal overlap can lead to various liability 

concerns. Although some international legal scholars may have 

exaggerated the risks associated with the fragmentation of international 

law, these issues remain significant. 
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